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(i) 
APPELLANTS' STATEMENT OF QUESTIONS PRESENTE! 


In an action to recover damages for injuries sustained by a busi- 
ness invitee from a fall on the outside entranceway of defendan * store, 
where the evidence shows that the defendants were engaged in selling 
vegetables from an outside display stand and baskets located directly in 
front of and near the entrance to the store and that customers were in- 
vited to serve themselves from the vegetable stand and baskets and in 
so doing they would drop vegetable debris in the entranceway in the pro- 
cess of carrying the vegetables into the store to be weighed, and where 
plaintiff's testimony shows that upon leaving the store she was required 
to keep her eyes fixed on the baskets to avoid contact with them because 
of their close proximity to the entrance door, and after taking/three or 
four steps she slipped upon a vegetable leaf and fell to the pavement, and 
that the pavement adjacent to the vegetable stand in the entranceway was 
usually littered with debris and defendants admitted the necessity of keep- 
ing the entranceway free of debris at all times, the questions presented 


are: | 
1. Whether the Trial Court erred in refusing to grant , intiffs' 
requested instruction which stated in substance that the jury could con- 
sider whether it was the duty of the defendants in the exercise of ordi- 
nary care and diligence to take more than the usual precautions to keep 
the approaches and exits in a safe condition for the use of their custom- 
: ers and whether a higher degree of care was required in keeping the 
area adjacent to the outside vegetable stand free from slippery debris 
than would be imposed upon one engaged in a business from the nature 


of which such perils are not reasonably expected to result. | 


2. Whether the Court was in error in deleting from plaintiffs" 
requested instruction the language that the defendants were required 


"to keep that area clean from vegetable debris at all times 
and to guard against the creation of a dangerous condition.” 


| 
| 
| 
| 
\ 
| 


(ii) 
3. Whether the Court was in error in deleting from plaintiffs’ 


requested instruction the language that the plaintiff: 


" |, was not required to be on the lookout for the pres- 
ence of a slippery vegetable substance upon the floor." 


4. Whether the Court was in error in deleting from plaintiffs’ 
requested instruction the fact that the plaintiff, upon leaving the store: 


| was not required to exercise extraordinary care 
or diligence." 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal by Louise E. Foy and James Foy, plaintiffs 
below, from a judgment in favor of the defendants, Isaac Friedman and 
Anne Friedman. The parties, for convenience, will be hereafter re- 

| 


ferred to as they appeared in the Trial Court. 


| 
This action was commenced by a complaint filed by the plaintiffs, 
Louise E. Foy and James Foy, husband and wife, claiming damages for 
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injuries sustained by the wife-plaintiff caused by the negligence of the 
defendants in maintaining an unsafe and dangerous entranceway on the 


outside of their store premises. 


Jurisdiction was conferred on the District Court by the provisions 
of Section 306, Title 11, of the 1950 edition of the Code of the District of 
Columbia, and on this Court by Section 1291, Title 28, United States Code. 


STATEMENT OF THE CASE 


Plaintiff, Louise E. Foy, slipped and fell on the pavement outside 
defendants’ grocery store, adjacent to a vegetable bin maintained by the 


defendants for the display and sale of vegetables. The accident occurred 
on October 16, 1957 at about 1:15 p.m. The plaintiff had entered defen- 
dants’ grocery store at about 12:45 p.m. to make certain purchases. The 


store is located at the northwest corner of 2nd and E Streets, N.E., with 
the entrance facing E Street. To enter the store from E Street, it is 
necessary to walk up two steps from the public sidewalk on to a concrete 
walk or pavement which extends for about nine feet to the front of the 
store where there is one other step from the pavement into the store 
proper. Defendants sold vegetables from a stand and baskets located on 
the concrete pavement directly in front of and near the entrance to the 


store. 


Plaintiff testified that on the date and time of the accident there 
were four baskets directly in front of the door which were so placed that 
two empty baskets were turned upside down on the pavement and two 
baskets filled with vegetables were placed on top of the empty ones. 
Plaintiff also testified that after completing her purchases she came 
out of the door of the store with her package in her hand and that upon 
stepping down from the door to the concrete pavement, it was necessary 
for her to observe the baskets in front of the door to avoid catching her 
skirt on to the baskets (J.A. 10); upon taking three or four steps from 
the door and while in front of the vegetable bin, she skidded and fell to 
the pavement; that after she fell she observed that she had skidded on 
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a collard leaf and that the entranceway directly in front and at the foot 
of the vegetable bin was littered with vegetable leaves. Plaintiff also 
testified that during the entire thirty minutes she was in the store mak- 
ing purchases she observed that one of the employees of the defendants 
had left the store to go to the vegetable bin on two or three occasions to 
obtain vegetables and bring them into the store and that no customers 
made any purchases at the bin during this period of time. 


Wilhelmina Turner testified that she passed defendants'|store at 
about 11:40 a.m. on October 16, 1957 and noticed a number of vegetable 
leaves lying on the pavement near the vegetable stand in front of the 
store (J.A. 15); that at about 1: 25 p.m. after completing her! duties as 


a crossing guard in the neighborhood she passed the store again and 

noticed the plaintiff sitting on the pavement where she had fallen. This 
| 

witness testified she also noticed at this time that there was an accumu 


lation of vegetable leaves on the pavement near the vegetable bin. This 
witness stated that she had observed the area in front of the store on 
previous occasions and that the condition of the vegetable leaves on the 
pavement near the vegetable bin was the usual condition that prevailed 
(J.A. 17). 


Geneva Little testified that she had visited the defendants’ store 
about twice each week for one or two months prior to the date of the 
accident (J.A. 19-20) and that on these visits she observed that there 
was usually vegetable debris on the pavement in front of the vegetable 
bin (J.A. 20). 


Defendants’ store was on the self-service type. Defendant, Anne 
Friedman, testified that customers would serve themselves from the 
vegetable bin by obtaining empty bags in the store and upon returning to 
the vegetable bin they would fill the bags and then carry the filled bags 
from the outside bin to the door of the store, a distance of approximately 
five feet (J.A. 23-24), and then into the store to the scale to be weighed, 
a distance of another three or four feet (J.A.24); and that sometimes 
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when customers helped themselves to vegetables, either they would drop 


some of the vegetable leaves at the vegetable bin or would drop such 
leaves in the entranceway in the process of carrying the vegetables into 
the store (J.A. 24); that the defendants’ employees were instructed to 
keep the outside entranceway clean at all times (J.A. 24-25) because of 
this habit of customers of dropping vegetable leaves, and that as reason- 
ably prudent persons the defendants would keep the entranceway clean of 
debris at all times (J.A. 25). 


At the conclusion of the trial, plaintiffs' counsel requested the 
Court to give the following Instruction to the jury, which was refused by 
the Court: 


Plaintiffs' Requested Instruction No. 5: The jury are in- 
structed that in determining whether the defendants, Isaac 
Friedman and Anne Friedman exercised ordinary care and 
diligence in keeping their premises in a reasonably safe 
condition, you should consider the nature of the defendants’ 
business, the manner in which it was conducted, the location 
of the outside vegetable stand and vegetable baskets in re- 
lation to the approach and exit; and whether vegetable debris 
is likely to collect upon the floor in the area adjacent to the 
vegetable stand and vegetable baskets. Under these circum- 
stances, you may consider whether it was the duty of the de- 
fendants in the exercise of ordinary care and diligence to 
take more than the usual precautions to keep the approaches 
and exits in a safe condition for the use of their customers 
and whether a higher degree of care was required in keep- 
ing the area adjacent to the outside vegetable stand free 
from slippery debris than would be imposed upon one engaged 
in a business from the nature of which such perils are not 
reasonably expected to result. 


Plaintiffs’ counsel also requested the Court to give the jury the 
following Instructions which were granted except that the Court deleted 
that portion of the Instructions contained within the parentheses: 

Plaintiffs’ Requested Instruction No. 3: The jury are in- 

structed that the plaintiff was justified in leaving the store 

when she had completed her purchases and you must deter- 


mine whether the plaintiff in leaving the store used that de- 
gree of care and caution which an ordinary prudent person 
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would have exercised under the same or like circumstances 
which surrounded the plaintiff before and at the time of her 
accident, (and that she was not required to exercise extra- 
ordinary care or diligence.) | 
Plaintiffs’ Requested Instruction No. 7: The jury are in- 
structed that the defendants Isaac Friedman and Anne Fried- 
man in using the outside of their store in connection with 
their grocery market business assumed the duty of using 
ordinary care and diligence in maintaining the area so used 
and the area immediately adjacent thereto in a reasonably 
safe condition for the safety of their customers (and to keep 
that area clean from vegetable debris at all times and to 
guard against the creation of a dangerous condition). If you 
find that the defendants failed to exercise ordinary care and 
diligence, then such failure constitutes negligence, and jf 
you find such negligence was the proximate cause of plain- 
tiff's injury, then your verdict should be for the plaintiffs. 


Plaintiffs' Requested Instruction No. 8: The jury are in- 
structed that the plaintiff Louise E. Foy in using the area 


outside of defendants’ store adjacent to the vegetable stand 
for the purpose of entering and leaving the store of the de- 
fendants had a right to assume that such approaches and 
exits would be maintained by the defendants in a reasonably 
safe condition, (and she was not required to be on the look- 
out for the presence of a slippery vegetable substance upon 
the floor). 


STATEMENT OF POINTS | 

1. The Court erred in deleting from Plaintiff's Requested Instruction 
| 

No. 3 that portion of the Instruction which stated that plaintiff "was not 


required to exercise extraordinary care or diligence." 


2. The Court erred in denying Plaintiff's Requested Instruction No. 5. 


3. The Court erred in striking from Plaintiff's Requested Instruction 
No. 7 that portion which stated the defendants were required to keep the 
area outside of their store "clean from vegetable debris at all times and 


to guard against the creation of a dangerous condition.” 


4. The Court erred in striking from Plaintiff's Requested Instruction 
No. 8 that portion which stated that plaintiff "was not required to be on 


6 


the lookout for the' presence of a slippery vegetable substance upon the 
floor." 


5. The Court erred in failing to read to the jury that portion of the 
evidence requested by them concerning the time of the arrival of witness 


Turner to the scene of the accident. 


6. When counsel for plaintiffs inadvertently struck four names from 


the jury list instead of three names, the Court erred in permitting the 


clerk to elect which one of the four jurors so stricken should remain on 
the jury panel. The option to make this selection should have been given 
to counsel for plaintiffs. 


SUMMARY OF ARGUMENT 


1. Where the hazards of a business are such that more vigilance 
is required to keep the entranceway to a business premises free from 
slippery debris than would be required from one engaged in a business 
from the nature of which such hazards are not reasonably expected to 
result, it is error for the Trial Court to refuse to give an instruction to 
the jury that they should consider the nature of such business and the 
manner in which it was conducted in determining whether the defendants 
exercised ordinary care and diligence under the circumstances. 


2. where it is shown by the evidence that the littering of the en- 
tranceway was the usual result of the business conducted by the defen- 
dants, it was their duty to keep that area free from debris at all times 
and to guard against the creation of a danger that might be occasioned 
from the purpose for which they sought to devote the entranceway, and 
it was error for the Trial Court to refuse to so instruct the jury. 


3. It was error for the Trial Court to refuse to instruct the jury 
that the plaintiff as a business invitee had a right to assume that the 
store premises were reasonably safe for her visit and that she was not 
required to be on the lookout to discover and avoid slipping upon foreign 
substances. 


| 

| 

| 
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4. Where the evidence shows that a business invitee is required 
to watch a certain obstruction maintained by the store keeper in order to 
avoid contact with such obstruction, it is error to refuse to instruct the 
jury specifically that the invitee is not required to exercise extraordinary 
care or diligence. | 


ARGUMENT 


There is no issue of defendants’ knowledge of the conditions herein 
involved or of the defendants' duty to keep the entranceway into their 
| 


store free from slippery debris. 


Plaintiffs’ argument is directed solely at the refusal by the Trial 
Court to give their requested Instruction No. 5 and in deleting certain 
language from Instructions Nos. 3, 7 and 8. | 

Plaintiffs' Instruction No. 5 set forth with particularity’ the standard 


of care required in cases of this type. 


It has long been accepted in this jurisdiction that a merchant owes 
to his customer reasonable care to protect the customer from injury. It 
is also accepted that in determining liability the conduct of the merchant 


is measured by that of a reasonable and prudent person under the circum- 
stances. It is of course a general rule that the standard of care must be 
commensurate with the danger attendant upon the particular activity. 

This general rule was thus stated in the case of Tiller v. Atlantic Coast 
Line Railroad Co., 318 U.S. 54, 67 (1942), where the Court said: 


"In this situation the employer's liability is to be determined 
under the general rule which defines negligence as the lack 
of due care under the circumstances; or the failure to do 
what a reasonable and prudent man would ordinarily have 
done under the circumstances of the situation; or doing what 
such a person under the existing circumstances would not 
have done. . . . Of course in any case the standard of 
care must be commensurate to the dangers of the busit ess." 


In keeping with this concept of liability it is generally recognized 
that the self-service type grocery store may require a higher degree of 
| 
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vigilance than would be required in the non-self-service type of store. 
Since it was apparent from the testimony that this type of vigilance was 


required in the present case, plaintiffs requested an instruction to this 


effect (Instruction No. 5) which was refused by the Court. 


The present case is somewhat similar to that of Morris v. King 
Cole Stores, 132 Conn. 489, 45 A. 2nd, 710 (1946), where a customer was 
injured by slipping upon debris near an outside entranceway. The Court 
in that case said: 


The nature of the business and the location of the foreign 
substance would be factors in this determination, and in 
the present case the jury reasonably could find that there 
was required a higher degree of vigilance in keeping the 
premises closely adjacent to the outside vegetable stand 
free from slippery rubbish than would be imposed upon 
one engaged in a business from the nature of which such 
perils are not reasonably expected to result.” 


The Trial Court, in his charge to the jury, set out in general 
language the duty required of the defendants. This general charge was 
inadequate in so far as plaintiffs’ theory of the case was concerned. 
Thus the Court in the general charge to the jury said: 


"Negligence is not an absolute term but a relative one. 
This means that in deciding whether there was negligence 
in this case, the conduct of a party must be considered in 
the light ofall the surrounding circumstances which have 
been shown to you by the evidence. 


"The reason for this rule is that we know that a reasonably 
prudent person will react differently to different circum- 
stances. Those circumstances enter into and in a sense 
are a part of the conduct in question; an act that is negli- 
gent under one set of circumstances, might not be so under 
another. Therefore, to arrive at a fair standard, we ask 
what conduct might reasonably have been expected of a 
person of ordinary prudence under the same circumstances. 


"Now, in this case the plaintiffs charge that Mrs. Foy was 
injured by slipping on a collard leaf which was on the pave- 
ment outside of the defendants' store, adjacent to the veg- 
etable bin. The proprietor of a store, to which prospective 
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customers are invited, is not an insurer or guarantor of 
their safety while in the store or the entrances or exits | 
thereto, but owes to them merely the duty of exercising | 
reasonable care to keep the store in a reasonably safe 
condition for their use." 


Plaintiffs state that what constituted due care under the circum- 
stances of this case could not be determined by any generalization or in 


the abstract. Since there was evidence to support Plaintiffs’ Requested 
Instruction No. 5, the Court should have granted that inst ruction. 


The nature of the business conducted by the defendants and the 
hazard incident thereto as shown by the testimony, required the defen- 
dants to exercise a higher degree of care in keeping the area jadjacent 
to the outside vegetable bin free from slippery debris than would be re- 
quired of one engaged in a business from the nature of which such perils 
are not reasonably expected to result. It is recognized that the self- 
service type of store may require a higher degree of vigilance than a 
non-self-service store. The general charge to the jury was incomplete 
since it made no reference to the method by which defendants conducted 
their business or that such methods could reasonably be expected to pro- 


duce perils from the acts of the customers in selecting vegetables and 
carrying such vegetables across the passageway used by other custom- 
ers through the door of the store and into the store itself to be weighed. 
The fact that such perils existed was admitted by the defendants. Fur- 
thermore, the dropping of slippery substance was not a chance occur- 
rence, or an isolated unexpected happening, but was the usual and fore- 
seen result incident to the manner in which defendants conducted their 
business and this fact was well known to the defendants , as stated in 
their testimony. The defendants, having established a business of this 
nature, are under a duty to take such precautions as are necessary to 
meet the situation. The duty to take corrective measures becomes cor- 
respondingly heavier in this type of activity than in the type is business 
where similar perils are not likely to occur. 
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This principle was recognized in the case of Bridgman v. Safeway 
Stores, Inc., 2 Cal. Rep. 146, 148, (decided Jan. 22, 1960), where the 
Court said: 


"Where, as here, the owner operates his store on a self- 
service plan, under which customers are invited to inspect, 
remove, and replace goods on the shelves, the exercise of 
ordinary care may require the owner to take greater pre- 
cautions and make more frequent inspections than would 
otherwise be needed to safeguard against the possibility 
that such a customer may create a dangerous condition by 
disarranging the merchandise." 


In the case of Simpson v. Duffy, 19 NJ Super. 339, 88 A 2d, 520 
(1952), the Court said: 


"Perhaps the most specific definition of ordinary or reason- 
able care is care commensurate with the particular risk 
involved, or care graduated according to the danger attend- 
ant upon the activity pursued. . . . What would constitute 
such care ih a country non-self-service market undoubtedly 
would not be adequate in a city self-service store through 
which passes a steady flow of customers who, because of 
the nature of the operation, were constantly handling the 
merchandise. What would constitute adequate inspection 
of the floors in the one case undoubtedly would not satisfy 
the duty in the other.” 


And in French v. Gardeners and Farmers Market Co., 275 Ky. 660, 
122 S.W. 2d 487 (1938), the Court said: 


"The degree of care imposed upon people to avoid injury 
to others is largely measured by the circumstances and 
facts of each case, and particularly the nature of the busi- 
ness. The very nature of the business in which appellees 
were engaged put upon them a higher degree of vigilance in 
keeping the premises clean and free from slippery rubbish 
and material than is imposed upon one engaged in a business 
from the nature of which such perils are not reasonably ex- 
pected to result.” 


The principle of law contained in this instruction is in keeping 
with the basic principle to be followed in all these situations, namely, 


that the merchant must use the care required of a reasonable, prudent 
person acting under the same circumstances. 
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We further contend it was error for the Court to delete the portion 
of Plaintiff's Requested Instruction No. 7 which stated that it was the 
duty of the defendants to keep the entranceway to their store "clean from 
vegetable debris at all times and to guard against the creation of a dan- 
gerous condition.” This requested instruction set forth the applicable 
rule of law. Thus in the case of The Washington Market Co. v. Claggett, 
19 App. D.C. 12, 24, this Court noted that: 
"It was clearly the duty of The Washington Market Company 

to keep the aisles and corridors of the building free from 


all obstructions and danger to those invited to visit and pa- 
tronize the market." 


In O'Dwyer v. Northern Market Company, 24 App. D.C. 81, 89, this 


Court also said: | 
| 
"If. . . the littering of the sidewalk was the ordinary and 
usual result of the marketing business that was carried on 
there, it undoubtedly became the duty of the Market Com- 
pany to provide for the prompt removal of the offal. ... 
It was its duty to keep the sidewalk clean and safely passable 
at all times so far as obstruction might be occasioned by 


the purposes to which it sought to devote the street.” | 


To the same effect is O'Dwyer v. Northern Market Co., 30 App. 
D. C. 244. | 


| 
Defendants recognized this obligation on their part and the neces- 
sity of keeping the entranceway clean of debris at all times (J A. 25). 
In the face of this admission by the defendants, the plaintiffs were en- 
titled to the requested instruction. 


We also claim it was error for the Court to delete from Plaintiffs' 
Requested Instruction No. 8 the language that the plaintiff "was not re- 
quired to be on the lookout for the presence of a slippery vegetable sub- 


stance upon the floor". 


It is settled law that an invitee has a right to assume that the 
premises are reasonably safe for his visit. Thus in the case’ of Crocker 
v. WTAR Radio Corp., 194 Va. 572, 74 8.E. 2d 51 (1953), the (Court said: 
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"An invitee has the right to assume that the premises are 
reasonably safe for his visit, and in the absence of knowl- 
edge or warning of danger is not required to be on the 
lookout for it." 


And in the case of Rankin v. S. S. Kresge Co., 59 Fed. Supp. 613, 618, 
the Court said: 
"A customer in a retail store who is upon the premises 

at the actual or implied request of the storekeeper for the 

purpose of making purchases has the right to assume that 

such storekeeper has discharged his duty in the exercise 

of reasonable and ordinary care, to keep the premises, in- 

cluding the aisles and entrances, in a reasonably safe con- 

dition for travel. He is not required to look constantly at 

the floor of such aisles and entrances in an effort to dis- 

cover and avoid slipping upon foreign substances.” 

It was also error for the Trial Court to delete from Plaintiffs’ 
Requested Instruction No. 3 the fact that the plaintiff was not required to 
exercise extraordinary care or diligence. This portion of the Instruction 
is an accepted principle of law and the Court should have granted this 
language in Plaintiffs’ Requested Instruction No. 3. 


CONCLUSION 


It is clear from the above cases that a storekeeper in conducting 


a self-service type of business is required to exercise more vigilance 


in protecting his customers than would be required in a non-self-service 
grocery store. This is particularly true where the storekeeper admits 
that he recognizes the hazards and he knows that the entranceway must 
be kept clean of debris at all times to protect potential customers from 
injury. 

The Trial Court was in error in refusing to grant Plaintiffs’ Re- 
quested Instruction concerning this theory of plaintiffs' case. 


The Trial Court was also in error in deleting from Plaintiffs’ 
Requested Instructions the facts which would have submitted to the jury 
plaintiffs’ theory of this action. The general charge to the jury did not 
cover the points contained in the instructions which were deleted by the 
Court. 
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It is respectfully submitted that the judgment in favor of the defen- 


dants should be reversed with directions to the Trial Court to grant a 
i 


new trial. | 
Respectfully submitted, 


I. IRWIN BOLOTIN 
917 - 15th Street, N.W. | 
Washington 5, D.C. 


MORRIS BENSON | 
Washington Building | 
Washington 5, D.C. 

PHILIP J. LESSER 


917 - 15th Street, N.W. | 
Washington 5, D. C. | 


Attorneys for Appellants 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LOUISE E. FOY and 
JAMES FOY, 


Plaintiffs, 


Vv. 


ISAAC FRIEDMAN and 

ANNE FRIEDMAN, 

t/a PROVIDENCE MARKET, and 

BERNARD J. COYLE, 
Defendants. 


[ Filed April 11, 1958] 


COMFLAINT FOR PERSONAL INJURIES 
(Fall on Store Premises) 


The Complaint of the plaintiffs, LOUISE E. FOY and JAMES 
FOY, respectfully shows to this Honorable Court as follows: 
1. That they are husband and wife, residents of the District of 
Columbia, and bring this Complaint in their own right as is hereinafter 


Civil Action No. 941 +58 


eee We eer ~e” 


more fully set forth. 
2. That the defendants ISAAC FRIEDMAN and ANNE FRIED- 
MAN are residents of the District of Columbia, and are sued herein 
in their own right as is hereinafter more fully set forth. | 
3. That the defendant BERNARD J. COYLE is a resident of 
the District of Columbia and is sued herein in his own right as owner 
and landlord of the premises and building numbered 148 E Street, 
S.E., Washington, D.C. , and as is hereinafter more fully set forth. 
4, The amount in controversy exceeds the sum of THREE 
THOUSAND DOLLARS ($3,000.00) and is within the jurisdiction of 
this Court. 
5. That on to wit October 16, 1957 and for a long time prior 
thereto the defendants ISAAC FRIEDMAN and ANNE FRIEDMAN 
owned and operated a grocery market business known as the’ Providence 


2 
Market at premises numbered 148 E Street, S.E., in the City of Wash- 
ington, District of Columbia, which premises and building are owned 
by the defendant BERNARD J. COYLE. That said premises consists 
of a two-story building containing said grocery market and also several 
residential apartments rented to different tenants and which building 
contained entranceways and approaches used as a common means of 
ingress and egress. 

6. That there was a paved platform, walk and entranceway 
adjacent to and part of said building in front of said grocery market 
which was used as an appurtenance of said building and upon which 
platform, walk and entranceway the defendants ISAAC FRIEDMAN and 
ANNE FRIEDMAN maintained open boxes, baskets, and bins of fruits 
and vegetables which were exhibited and offered for sale in the conduct 
of their said grocery market business, and which platform, walk and 
entranceway constituted the principal means of approach and departure 
to and from said grocery market and building. That said platform, 
walk, and entranceway was located between the public sidewalk and the 
building proper and was used as a common approach to the said build- 
ing and grocery market. 

7. That it was the duty of the defendants ISAAC FRIEDMAN and 
ANNE FRIEDMAN to maintain said grocery market, including its in- 


gress and egress, and all portions thereof used in the conduct of said 


grocery market business ina reasonably safe condition, so as not to 
cause injury to those invited to enter into and upon said premises, and 
it was also the duty of the defendant BERNARD J. COYLE, as owner 
of said building to maintain all common areas and approaches including 
the said platform’, walk and entranceway in a reasonably safe condition. 
8. That notwithstanding their duty the defendants failed and 
neglected on the date aforesaid to maintain said premises and its 
means of ingress and egress in a reasonably safe condition in that they 
permitted the said platform, walk and entranceway to become littered 
with refuse and debris and to become and remain in an unsafe and 
dangerous condition so that the plaintiff LOUISE E. FOY who was upon 
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said premises as an invitee of the defendants ISAAC FRIEDMAN and 
ANNE FRIEDMAN and while walking upon said platform, walk iand en- 
tranceway as she was leaving said premises she slipped and fell with 
great force whereby she sustained serious and permanent injuries in 
and about her body and limbs and she sustained a comminuted fracture 
of her right ankle through the lateral malleolus oblique and fracture 
through the modial malleolus and she was otherwise injured all of 
which caused her great physical and mental pain and anguish, ‘andasa 
result thereof she was confined to the hospital and to her home for a 


great length of time and she was unable to perform her regular house- 


hold duties or to engage in her regular employment with resultant loss 
of earnings, and the plaintiff JAMES FOY was deprived of the services 
and consortium of his wife, and the plaintiffs were required to expend 


moneys and incur expenses for medical and hospital bills in an effort 
to cure the plaintiff LOUISE E. FOY of her injuries and they will in the 
future continue to incur such bills; and the plaintiff LOUISE E. FOY has 
sustained permanent injury and she will in the future premanently con- 
tinue to suffer physical and mental pain and anguish as a result of her 
said injuries, all to the damage of the plaintiff LOUISE E, FOY in the 
sum of THIRTY-FIVE THOUSAND DOLLARS ($35,000.00) and to the 
damage of the plaintiff, JAMES FOY, in the sum of FIVE eae 
DOLLARS ($5,000.00). 
WHEREFORE, the plaintiff LOUISE E. FOY sues the defendants 
ISAAC FRIEDMAN, ANNE FRIEDMAN and BERNARD J. COYLE and 
claims from them and each of them the sum of THIRTY- FIVE THOUS- 
AND DOLLARS ($35,000.00) and the plaintiff JAMES FOY sues said 
defendants and claims from them and each of them the sum of FIVE 
THOUSAND DOLLARS ($5,000.00) besides the cost of this suit. 


I. Irwin Bolotin 
ek 


Attorney for Plaintiff 
| 
Plaintiffs demand a trial by jury on all issues. 


i $$ 


ANSWER OF DEFENDANTS ISAAC FRIEDMAN 
AND ANNE FRIEDMAN TO COMPLAINT 


First Defense 
The complaint fails to state a claim against these defendants , 
or either of them, upon which relief can be granted. 


Second Defense 


These defendants admit the material allegations of fact con- 
tained in Paragraphs 1, 2, 3, 4, 5 and 6 of the complaint but for 
further and better'answer thereto aver that the premises in question 
are owned by defendant Bernard J. Coyle and Mary W. Coyle, his 
wife, as tenants by the entireties; these defendants are advised that the 
allegations contained in Paragraph 7 are conclusions of law to which 
no answer is required; they deny that these defendants failed and 
neglected to maintain the premises and the means of ingress and egress 
in a reasonably safe condition in any of the respects alleged in Para- 
graph 8; deny that the female plaintiff slipped and fell while walking 
upon the platform, walk and entranceway of said premises as therein 
alleged, and aver that they are without knowledge or information suf- 
ficient to form a belief as to the truth of the remaining allegations of 
said Paragraph 8 with respect to the nature of the injuries alleged to 
have been sustained by the female plaintiff and the damages claimed 
by each of the plaintiffs. 

Third Defense 

These defendants aver that at the time and place alleged in the 
complaint the female plaintiff failed and neglected to exercise due care 
for her own safety and that the injuries which she sustained were proxi- 
mately caused by her sole or contributory negligence. 

Fourth Defense 

On the date alleged in the complaint, the female plaintiff sus- 
tained a fall after leaving the store premises operated by these defend- 
ants and fell upon the public sidewalk immediately in front of and adja- 
cent to said premises, and if her fall was proximately caused by the 
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the negligence of anyone other than the female plaintiff herself, it was 
caused by the negligence of the District of Columbia in failing | to main- 
tain that portion of the public sidewalk in a reasonably safe condition 
and was not proximately caused by any negligence or fault on the part 
of these defendants, or either of them. 

PLEDGER, EDGERTON & RICHARDSON 

By /s/ Justin L. Edgerton | 


ae eK | 
Attorneys for Defendants Friedman 


[ Certificate of Service] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. | 

November 3, 1959. 

The above-entitled action came on for trial on the merits, be- 

fore the HONORABLE JOSEPH C. McGARRAGHY, United States Dis- 
trict Judge, anda Jury, at 11:45 o'clock a.m. 


* * * 

LOUISE ELIZABETH FOY 
called as a witness in her own behalf, being first duly sworn, was exa- 
mined and testified as follows: 

DIRECT EXAMINATION 
BY MR. BOLOTIN: 


* * * * 


| 

Q. We are inquiring about this accident that took place on 
October 16, 1957. Is that the correct date? A. That is right. 

Q. That was on Wednesday? A. Wednesday. ! 

Q. Now, as of that date, do you know how long Mr. and Mrs. 
Friedman owned and operated this particular grocery store? A. No, 


I do not know. | 


| 
| 
* * * * 


Q. Can you tell us about--did you visit the PEED grocery 
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store on that day? A. Yes, I did. 

Q. For what purpose? A. To purchase some articles for my 
use, my home use. 

Q. And about what time of day was that? A. It was about 
12:45. 

Q. Mrs. Foy, had you been to this market on previous days 
to make purchases? A. Yes, I have. 

Q. Can you give us an idea about how often you go there, say 


any given week ? A. Well, practically two or three times a week and 


sometimes I would stop on my way from work, I'd stop in and pick up 
a few articles on my way home. 

Q. Your answer is, then, about two or three times a week 
would be a good average? A. That is right, yes. 

Q. Would you say it would be a good average for the year pre- 
ceding this accident? A. I didn't understand you. 

Q. Would that be a good average for an entire year preceding 
the date of the accident? A. Yes. 

* * * * 

Q. Regular red brick. Now, in order to reach the store from 
the public sidewalk, to reach the store, do you have to step up or down 
to get to the door? A. You step up one step and then another step to 
the platform. 

Q. What is the material of the platform? A. It is concrete. 

Q. Then go ahead, then you walk toward the door of the store? 
A. Toward the door and it is one more step. 

Q. Intothe store proper, is that correct? A. Right. 

Q. Do you have any idea about how long the concrete platform 
is, can you point out to the Court just how long it is? A. Oh, I would 
say about nine feet long, I guess the platform would be. 

Q. And as you go into the store, are there any physical objects 
or displays kept by defendants on either side of the approach to the 
store? A. Yes, there are. 


* ! 1 
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| 
7 | 
Q. *** On that particular day as you entered or approached 
the door, did the defendants maintain any sort of display or other phy- 
sical objects outside of the store, itself? A. Yes. | 
Q. What wasthat? A. Its vegetable bin at the door of the 
store; there are also vegetable baskets. 
Q. Now, talking about this day, October 16, 19572 A. Yes. 
Q. And where is this vegetable bin with relation to you, as 
the customer, going into the store? A. It is at the left of the door 
going into the store. 
Q. And where are the baskets? A. The basketsare placed 
along the side of the vegetable bin directly in front of the door. 
Q. What was the manner, on that day, in the physical location, 


the physical manner in which the baskets were placed on this landing? 
| 
* * * * 


A. On that particular day four baskets were out there, two 
baskets turned to the bottom and one placed on top of each of them, 
| 


making four baskets. 
Q. Two empty ones on the bottom? A. Right. 
Q. Face down? A. That is right. 
Q. And then two on top of those two empty ones? A. 
right. 


Q. What was in the two that were on top? A. There’ 
vegetables, green vegetables. 

Q. And did you notice what, if anything, was in this vegetable 
bin? A. There were cabbages and other vegetables, green vegetables 
were in there also. 
* * * * 


Q. Coming back to the physical scene outside the store, did you 
notice anything on the floor of the landing itself, in addition to this bin 


and the baskets, as you walkedin? A. Yes, I did. | 


Q. What did you notice? A. I noticed there were green vegeta- 


ble leaves on the floor. 
Q. Where were they with relation to the bin, itself? 


were at the base of the bin. 

* * * * 

MR. BOLOTIN: Your Honor, counsel for defendant has two 
photographs which are clearer than mine, they are larger, and we 
have agreed that I could also introduce these as Plaintiffs' Exhibits so 
the jury can get a better picture of the location we are talking about. 

THE COURT: All right, the clerk will give them the next two 
numbers. 

MR. BOLOTIN: We will use these as Plaintiffs' 3 and 4. 


(Two photographs were marked Plaintiffs' 
Exhibits Nos. 3 and 4 for identification.) 


MR. EDGERTON: As far as the defendants are concerned, we 
do not concede that these photographs accurately represent the condi- 
tion on the day in question, but they are accurate pictures of the store 
and the general layout. 

MR, BOLOTIN: The general layout, yes. 

MR. EDGERTON: We are not conceding that these photographs 
with the arrangement of baskets, was necessarily what prevailed on 
that day. 

THE COURT: All right. 

* * 

20 BY MR. BOLOTIN: 

Q. Were any other persons, connected with that business, in 
the store besides'Mrs. Friedman? A. Yes, there was. 

Q. Who was that? A. Eddie, the porter and butcher. 

Q. Eddie, the porter and butcher? A. Yes. 

* * * * 

21 Q. Did you notice what Eddie was doing in the store during 
this half hour that you were in there? A. Well, he was at the lower 
end of the store around the meat counter, but I don't think he was cut- 
ting meat, he was just fooling around. 

Q. Near the meat counter? A. Yes. 

Q. Where was this meat counter with reference to this front 
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door as you walk in? A. The meat counter is to the extreme | 
the store. 

* * * * | 
Q. What else, if anything, did you observe Eddie doing dur ing 
this time you were there? A. Well, I noticed the telephone had rung 
about two or three times and during that particular time Eddie got 
several bags and went out to the vegetable bin and had a couple of 
orders filled, I guess someone wanted some vegetables and he filled 
the order. 
Q. Did you, see Eddie leave the store? A. Yes, I did. 
22 Q. On how many occasions did he leave the store while you 
were there? A. On two occasions. | 


Q. Where did he go, if you know? A. He went straight out the 


back entrance. | 
Q. Where did he go, what was his destination? A. He went 
to the vegetable bin. 
Q. Didyou see that? A. Yes, I did. 
Q. Did you see what he did at the vegetable bin? A. ‘Yes, I did. 
@. What did he do? A. He filled two bags with vegetables and 
brought them back in. | 


* * * * | 


23 Q. Did you see anybody sweep the debris that you mentioned 
awhile ago, during the time you were in the store? A. No, I did not. 
* * * * | 
Q. Now, on leaving the store, can you tell us in your own words 
exactly what happened from the time you left the door and proceeded 
24 down this route or pathway toward the public sidewalk? 
A. Yes. Icame out of the door with my package in my right arm. 


* * * * | 
Q. Will you proceed. A. I came out of the door with my 

package in my hand and as I walked about three or four steps from the 

door, I started--my right foot started slipping. I started going down 


and I screamed, I felt myself falling and I started to Soret and when 


10 
I fell, I fell off of the landing to the first step onto the sidewalk with 
my right foot under me. 

Q. Ina sitting position? A. Ina sitting position. 

Q. Now, coming back to your exit from the store, Mrs. Foy, 
as you left the store, were the baskets still in the same position they 
were in as you went in the store? A. Yes, they were. 

Q. And upon leaving the store, where were those baskets ? 

A. The baskets were right in front of the door, directly in front of 
the door, I would say. 

25 Q. And was it necessary for you to observe the location af the 
baskets upon leaving the store? A. Ihadto watch the baskets in com- 
ing out of the store to keep from trying to have any conflict, perhaps, 
in catching my skirt. 

* * a ae 

Q. Now, at the time you started to slip, how far would you 
say you were from the edge of the vegetable stand? Could you show us ? 
A. Oh, I was about three feet from the vegetable stand. 

Q. You weren't up against the stand, then? A. No, I weren't. 

* * * * 

Q. Prior to the time that you slipped, as you said, with your 
right foot, did you notice what you had stepped on that caused you to 
slip? A. No, I did not. 

26 Q. Any reason why you couldn't notice it? A. I weren't looking, 
not at my feet, when I were walking, I was looking, going in the general 


direction, looking in the pathway, but I wasn't watching my feet as I 
was walking. 


* * * * 


27 . @. Did there come a time when you noticed what had caused 
you to slip and fall? A. Yes. 


Q. When was that? A. When I was sitting on the ground, I 
had plenty of time to see what I had fallen on. 

Q. Did you notice what that was? A. Yes, I did. 

Q. Would you tell us what it was? A. It was a collard leaf. 
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30 Q. Mrs. Foy, I will ask you a very sensitive question’ how 

much do you weigh? A. I weigh 235. 

Q. And how much did you weigh at the date of this accident ? % 

A. 235. 

* * * * 

31 Q. Now, coming back to the scene of the accident, as you sat 
there waiting for the ambulance, did you have occasion to notice or 

re-notice, rather, the condition of the vegetable debris at the base of 

the vegetable stand ? A. Yes, I did. | 


Q. And did you notice how that condition was at that time as 
compared tothe time you went in the store? A. It was just scattered 
with vegetables and leaves. | 

Q. It hadn't been cleaned up at all? A. It had not been 
c leaned up. | 

* * 

CROSS EXAMINATION 

BY MR. EDGERTON: 

You live at 139 E Street, S.E.? A. Yes, Ido. | 
How long have you lived there? A. Eleven years, 
Eleven? A. Yes. | 
Have you dealt with the Providence Market during/all of 
those eleven years? A. I have. | 

Q. Now, how far are you from the market, your house? A. I 
am at the southwest end of the street, Providence is northwest. 

Q. Now, during those eleven years, has there always been a 
vegetable bin located outside ofthe door on the E Street side?! A. Yes, 
it has. 

Q. So that has been the normal practice there at the market for 


all those years that you have known about it? A. Yes, it has. 
* * x * 


36 Q. You say, Mrs. Foy, as you approached--you went up, of 
course, up this step onto this platform, the concrete platform? A. Yes. 
| 
Q. Walking towardthe door? A. Yes, I did. | 
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Q. Now, you say you noticed a litter of vegetables on the 
ground at that time? A. Yes, there were. 
Q. Where were they? A. They were at the base of the bin. 
* * * * 
37 Q. No, that is right. Then you say this debris and these leaves 
were down around the bottoms of the baskets? A. That is right. 
Q. And extending how far out from the bin? A. About three 
feet out from the bin. 
* * * * 
38 Q. Now, were there any extending out beyond three feet ? 
A. No, I didn't see any. 
* * * * 
Q. Who waited on you? A. I waited on myself. 
Q. Was it self-service inside the store, was it? A. Yes. 
Q. Who checked you out? A. Mrs. Friedman. 
Q. Mrs. Friedman. Where was she in the store? A. She 
. was behind the cash register. 
Q. Where is that located? A. That is at the left of the store 
as you entered the store. 
Q. Near the front? A. Yes. 
* 4 * * * 
Q. All right. You paid your money to Mrs. Friedman, then 
you left the store, did you? A. Yes, I did. 
Q. Carrying your basket or your bag in your right hand? 
A. Yes. 
Q. Now, you went out through the door. Did you then notice 
any debris or leaves on the pavement of the platform at that time? 
A. No, I did not. 


Q. Did you look to see whether they were there ? A. No,I 
did not. 


Q. Did you look at the platform at all? A. No, I did not. 


Q. How close did you walk to the bin? A. How close didI 
walk to the bin? 
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Q. Tothe bin. A. I was three feet away from the bin 
* * * * H 
43 Q. Before you left. You talked to a number of people | 
did you not? A. Yes, I did. | 
44 Q. You talked to Eddie Clayborne, the boy at the store? A. I 
talked to him when I asked him to go to my residence. 
Q. Youtalkedto Mrs. Friedman? A. Yes, I did. 
Q. You remember who else you talked to? A. No, I 
I didn't talk to anyone else. 
Q. How long were you there, do you think? A. The accident 
happened about 1:30 and I was there until about between 2:20 and 2:25, 


before I left. 
* * * * 


| 
45 Q. Did you tell either of them how you had fallen? A, Mrs. 
Friedman asked me what had happened. I told her I slipped andfell, 
that is what I told her. 
Q. Did you say anything about a collard leaf? A. No, I did not. 
Q. Did you say anything to Eddie about a collard leaf ? A. No, 
I did not. 
Q. Did you say anything to anybody there about a collard leaf? 

A. I did not. | 
Q. Did you point out to anybody there any part of the | collard 


leaf on your shoe? A. No, I did not. 
* * * * 


Mrs. Foy? A. No, I did not. 
50 Q. You just walked out? A. Yes, I did. 
* * * 
51 REDIRECT EXAMINATION 


BY MR. BOLOTIN: 
* ; * * * 


| 
49 Q. Did you look at the platform as you came out the door, 
| 


| 
53 Q. Now, you told Mr. Edgerton this, you said that you did not 


see the leaves as you left because the baskets obstructed your view. 
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A. The baskets obstructed the view, that is right. 
Q. Was there any other way you could leave the store? 


A. There isn't another way. 
* * * 
RECROSS EXAMINATION 
BY MR. EDGERTON: 
Q. Did you look at the ground or the pavement as you walked 
along after you left the store? Did you look down at the ground? 


A. No, I did not. 
* * * 


55 Washington, D. C. 
November 4, 1959. 
7K * * 
57 WILHELMINA EVA TURNER 
called as a witness by the plaintiffs, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BOLOTIN: 
* * * * 
Q. Where do you live? A. 115 E Street, S. E. 
Q. Where is that in reference to the house Mrs. Foy lives in? 
A. About six blocks--or six houses down the street from Mrs. Foy's 


house. 
ba * * 


How long have you lived at 115 E Street? A. For twelve 


That is on the south side of the street? A. That is. 
The same side Mrs. Foy ison? A. Yes. 
Q. What is your occupation? A. Iam a crossing guard for the 
Metropolitan Police Department. 
Q. And where are you a crossing guard? A. At Third and D 


Street, S.E., at Brent School. 
* * 
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59 Q. Now, on October 16, 1957, we are making inquiry concern- 
ing something that happened on that date. Did you leave the house and 
at what time? A. I left the house just about 11:40. | 
Q. Did you have occasion to pass the Friedman store on that 
day? A. Yes, I did. | 
* ce * * i 
Q. Do you trade at the Friedman store? A. Yes, I do. 
Q. How long have you known the Friedmans? A. Well, every 
since I have been on E Street, nearly twelve years. | 
Q. How long have you known Mrs. Foy? A. I guess about 
at least ten years, I met her about two years after I moved there. 
* * * sd 


61 Q. Are you familiar with the general physical layout of the 
front of the store? A. Yes, lam. : 
Q. Referring now to a vegetable stand on the outside, are you 
familiar with that vegetable stand? A. Yes, Iam. | 
Q. Did you see the vegetable stand on the outside of the store 
on that date at 11:40? A. I did. | 


Q. Did you have occasion to observe, at 11:40, the condition 


of the floor near the vegetable stand? | 


* * * 


A. Yes, I did. | 
Q. Now, can you tell the Court and the jury what you observed 
about the floor near the vegetable stand? A. Well, there were a num- 


ber of collard leaves or something lying on the ground near the veget- 
able stand in front of the store. 


Q. And where is that vegetable stand located with reference 
to the front door of the store? A. Directly in front of the door at the 
side. 

Q. Which side as you approach the store? A. As you come out 
of the store. | 

Q. As you go into the store, is it your left or right ?) 
my left. | 
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Q. And is that vegetable stand on a level with the public side- 
walk or is it a different level than the public sidewalk? A. It is 
elevated a little. 

Q. How much? A. I'd say about maybe that much (indicating). 

Q. Well, the base of the stand? A. Oh, the base of the stand 
is like--it is above the public sidewalk. 

Q. How many steps? A. Two. 

Q. Do you know how long the vegetable standis? A. Oh, I 
surmise it is about--I can't find anything just about as long, but maybe 
about half as long as that panel. 

Q. This stand here? A. Yes, from that side. 

* * * * 

Q. Do you know how high itis? A. Ican surmise, I guess 
about four or five feet. 

Q. Compared to your own size, can you tell us how high it is? 
A. Well, it would come to my waist. 

* : * * * 

Q. Do you know what the practice is, the practice of the store, 
in permitting customers to help themselves to vegetables at that stand? 
A. Well, you go in and get a bag and come out and wait on yourself, it 
is more or less self-service. 

Q. You mean the customer does? A. Yes. 

Q. Have you ever done that? A. Yes, I have. 

Q. Did you ever see any employee of the store fill any bag of 
vegetables? A. Not since I have been around there. 

* * * * 

68 Q. Now, when you approached the corner that day at about 
1:25 or 1:30, did you see Mrs. Foy? A. Yes, I saw Mrs. Foy. 


Q. Where was Mrs. Foy? A. She was on the ground, on the 


platform, she had fallen where she had fallen down and she was leaning 
against the platform and sitting more or less on the steps. 


* * * * 


Q. Did you have occasion at that time to observe the floor in 
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the area of the vegetable stand? A. Yes, I did. 
Q. What was that condition as compared to the time you saw it 


at 11:40? A. There were a few more leaves, you know, vegetable 
leaves on the ground and I noticed that there was like a skid mark on 
the platform. 


* * * * : 
Q. Now, coming back to the store again, did you have! occasion 
to pass the store about 11:40 the preceding day, October 15, 1957, on 
your way to work? A. Yes, I did. | 
Q. You passed the store on October 14, 1957, on the way to 
your duty post? A. Yes, I did. | 
Q. Now, this condition that you mentioned before about the 
vegetables, about the leaves being at the base of the stand, that condi- 
tion that you saw on October 16th, was that condition an unusual condi- 
tion or a usual condition? A. That is a usual condition that Ihave seen. 
Q. At that time of the day? A. That is right. 


Q. How about at 1:30? A. Yes, sometimes there is more, 


sometimes there would be more leaves because maybe more customers 
would have been there and dropped them, probably. | 
Q. Did you ever see the condition of that floor after your-- 
what tour, is the 3:30 tour your last tour of duty? A. Igo at 2:40 
and come off at 3:30. | 
Q. Did you ever have occasion to see that condition on that 3 
o'clock tour? A. Yes, I did. ! 
MR, EDGERTON: Is this before the occurrence? 
MR. BOLOTIN: Yes. 
BY MR. BOLOTIN: 
Q. Before October 16th? A. Yes, I did. | 
Q. And would that condition prevail usually on that 3 o'clock 
tour of duty? A. Yes. | 
Q. Did you ever notice, Mrs. Turner, whether any--coming 
back to October 16th, did you notice whether the vegetables were con- 


tained, or had any othertype of substance like water or ice in them ? 
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A. Well, they had ice on it and, you know, they put ice on it to keep 
the vegetables, I guess to keep them alive, more or less. 

Q. Fresh? A. That is right. 

Q. And was that the usual condition prevailing? A. Yes. 

* * * * 

CROSS EXAMINATION 

BY MR. EDGERTON: 

Q. Mrs. Turner, you know Mrs. Foy pretty well, do you? 

A. Well, I guess Ido, yes, I know Mrs. Foy. 

Q. How far do you live from her? A. About six doors down 
the street from her. 

Q. You have known her the whole time that she has lived there 
on’E Street? A.’ Well, I don't know how long she has lived there, but 
I know ever since--you know, I said about ten years because we used 
to take the same bus going to work sometimes. 

Q. Now, you dealt with the Providence Market during all the 
time you have lived on E Street, have you? A. Yes, I have. 

* * * * 

76 Q. This self-service vegetable stand has been there all that 
time, hasn't it? A. To my knowledge. 

Q. I think you said that you have seen, well, it was the usual 


thing for customers to wait upon themselves, they came out and filled 


their own bags and took them in the store to be checked out ? 
A. They take them in there and weigh them. 

* ! * * * 

Q. Now, Mrs. Turner, on the date when you say that Mrs. 
Foy was hurt, you walked, you say you went past this bin and saw a 
lot of leaves on the ground, is that correct, around the bin? A. That 
is right. 

Q. Ihand you this photograph which is marked Plaintiff's 
Exhibit 3 and which shows--this is a blow-up of the pavement around 
the foot of the bin. Do you recognize that? A. Yes, I do. 

Q. What area of that pavement was covered with these leaves 
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you mentioned? A. Around in here (indicating) . 
77 * * x * 


Q. How far out from the bin? A. How far out from the bin? 
Well, I'd say, I can't describe the distance but I mean from the baskets 
on around in here. | 
Q. Can you give us some estimate of how far from the bin these 
leaves extended? A. Well, I'd say about an inch or two. 
Q. An inch or two fromthe baskets? A. From the EES) 
that is right. | 
Q. How far from the edge of the bin, itself? A. well, from 
the bin, itself, that would be just about three inches. 
Q. Three inches? A. Yes. | 
* * * 
87 GENEVA LITTLE 
called as a witness by the plaintiffs, being first duly sworn, was exa- 
mined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. BOLOTIN: 


* * * 


Q. Do you know Mrs. Foy? A. Yes, Ido. 
* * * * 


Q. How long have you known her? A. Around about twenty 


* * * * 


91 Q. Mrs. Little, how often had you been going to that store 

during that time of the year? A. Twice a week. | 
Q. On these visits tothe store prior to the day of this accident, 

did you notice the condition at the foot of the vegetable stand 2? A. Yes , 


I did. 


* * * * 
| 


92 Q. And then I think you said that the practice was to go i in 
there about twice a week? A. That is right. 
Q. And that practice prevailed during the month or two before 
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the accident? A. That is right. 
Q. And did you have occasion during those times, that is the 
Monday before, the Tuesday before, and the previous occasions, to 
notice the condition of the floor at the foot of the vegetable stand? 
93 A. Yes, I did. 
Q. Will you tell us what the condition was? A. It was greens, 


green leaves in front there. 

Q. Green leaves where? A. Green leaves over the front of 
the bin on the ground. 

MR. BOLOTIN: No further questions. 

CROSS EXAMINATION 

BY MR. EDGERTON: 

Q. What kind of green leaves? A. Collard greens and other 
green leaves. 

Q. What other kind? A. Collard, mustard, turnip there. 

Q. All of those kinds of greens? A. Yes. 

Q. They were exhibited for sale, were they, in the bin? 
A. They were in the bin, after they was in the bin, they was on the 
ground, wasted on the ground in front of the bin. 

Q. Directly below, right in front of the bin? A. Yes, that 
is right. 

* : * * * 

94 Q. You saw leaves of all kinds of these vegetables around the 
bin, is that right? A. That is right. 

Q. How far out from the bin? A. Oh, well, some was around 
about six inches, you know, from around the bin. 
* * * * 

95 Q. How big are these collard leaves? A. Well, some of 
them is different sizes, you know; some of them, you know, about, 
you know, about like that and some of them larger. 

Q. And they had fallen directly down, right against the bin? 


A. That is right. 
* * 


Washington, D. C. 
November 5, 1959. 
* * 
99 ANNE FRIEDMAN 
defendant, called as a witness in her own behalf, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. EDGERTON: 
* * * * 
100 Q. What are your duties at the market? A. I stand at! the 
register and check out, I help the customers when they ask me to help 


them, but mostly I check out. 
Q. Do you have an employee by the name of Edward Claybome; 


do you not? A. Yes, we have. 
Q. What are his duties? A. He is a porter, all need man. 
Q. Does he have any duties with reference to keeping the store 

clean inside and out? A. That is his duty. | 
Q. What are your instructions with respect to Keeping the out- 

side of the store clean? A. Well, at all times, it has to be cleaned up. 
THE COURT: What did you say? 
MR. BOLOTIN: What is the answer? | 
THE WITNESS: He is instructed to keep the front clean at all 


| 
* * * 


102 Q. Did you see the pavement in front of the bin at any time 
during the morning of October 16th? A. Only when I came into the 

store. ! 

Q. What was its condition at that time? A. The same as 


always, clean, cleaned off, swept off. 
Q. Were you at the checking out counter the time Mrs. Foy 


fell? A. I was. 
Q. Where is that located? A. Right in front of the store, left- 


hand side as you come in. 
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* * * * 
103 Q. What was your first notice that anything had happened to 
Mrs. Foy? A. I believe Eddie came to me and said Mrs. Foy fell 
104 out front. 
Q. What did youdo? A. I came out and asked her if I could 
help her. 
Q. Where was Mrs. Foy when you came out? A. She was 
sitting practically on the pavement. 
Q@. By the pavement, what do you mean? A. Well, it is such 


a long pavement there, I will show you. 
* * * * 


Q. Did you have any conversation with Mrs. Foy? A. I just 


105 asked her if I could help in some way and she asked me to make 

a phone call for her. 

Q. Did she say how she fell or did you ask her how she fell? 
A. I don't believe we discussed it. 

Q. Was anything said about a collard leaf? A. Nothing at all. 

Q. Did you take note of the surroundings around Mrs. Foy 
while she was seated there? A. Yes, we were all around there, 
everything looked good. 

Q. What was the condition of the pavement around her? 
A. Very good, very good. 

Q. What do you mean by good? A. I mean clean. 

Q. Did you see any leaves or collard leaves or turnip greens 
or any other type of vegetable debris on the pavement ? A. No, I 
did not. 

Q. Did you see any green smear or mark on the pavement ? 
A. I most certainly did not. 

* ! * * 

106 CROSS EXAMINATION 
BY MR. BOLOTIN: 
* * * * 


Q. Your job is basically or primarily to sit at the register 
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at the checking out counter and to take in cash and count the groceries 
and things generally in connection with the check-out service, correct ? 
A. Right. | 

Q. And is your store primarily a self-service store?) 

and half. 
112 Q. Well, by half and half, I take it you mean about fifty percent 
of the time people wait on themselves? A. Right. 


| 
Q. The other half they are served? A. Right. | 
* * * * | 
115 Q. Do you know whether between ten and 1:30, the outside 
area was clean of vegetable leaves before the accident happened? 
A. No, Ido not. | 
* * * * 
Q. Ithink you also told Mr. Edgerton, to useyour language 
~here, that it is Eddie's duty--if Iam wrong, tell me--to keep the out- 
side clean at all times; is that correct? A. Yes, but at that time, 
see, we mentioned that fact because the other boy had gone, put they 
were both of them--they should have mentioned both boys, we had two 
clerks. 


Q. Were they both charged with the duty of keeping the outside 
| 
clean all the time? A. The other boy more than Eddie, because Eddie 


was taking care of the meat department already. 
* * * * 


117 Q. Now, with reference to the practice of customers as far 


as the bin is concerned, I understand from your testimony last Octo- 
ber, see if Iam correct, that customers will walk up to the bin, go 
in the store first, pick up a bag or two, then come out to the: ‘bin; is 
that correct? A. Yes. | 
Q. And usually help themselves? A. Right. | 
Q. They will select cabbage, turnips, collards, fill the bags 
with the vegetables from the bin into the store; is that correct ? 
A. Right. | 


118 Q. How far would you say that carrying process takes place, 
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first from the bin to the door of the store, how much distance is that in 


feet? A. I really wouldn't know. 
Q. Will you point to some object there? A. It is from here to 


there. 

Q. Tohere? A. That is right. 

Q. In other words, the customers carry the vegetables from 
this point to that point? A. To the door of the store. 

Q. Tothe door, that would be roughly about five feet, roughly ? 
A. Yes. 

Q. Then inside the door, they carry the vegetables to whe re? 
A. Right to the scale, I will show you. As you enter the store, Iam 
right in the front here and the scale is by the door. 

Q. To the left of the customeras he walks in is a scale? 

A. That is right. 

Q. That would be another distance, about the same or a little 
less? A. Little less. 

119 Q. About three feet? A. Three or four feet. 

Q. A total of about eight feet, the customer carries the vegeta- 
bles? A. Yes. 

Q. And sometimes, isn't it a fact that sometimes or often 
vegetable leaves will fall while the customer is carrying those bags 
that eight feet distance? A. Well, Iam not outside hardly during the 
day at all, there might be. 

* * a * 

Q. No, but I mean, I think you told us that that is what some- 
times happens when customers help themselves to vegetables, either 
they will drop some of the leaves or tops at the bin or they will drop 
in the process of carrying it; that could happen, is that correct? 

A. Right. 

Q. And you and your husband, of course, know that is one of 
the things that might happen, isn't that right? A. Right. 

Q. Ami one of the purposes in instructing the boys to keep it 
clean at all times is because of this knowledge you have? A. Right. 
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Q. Of the habit of customers. And then I asked you this ques- 

120 tion, page 20. My question is: "And when leaves and vegetable 
matter fall on the floor outside the store or inside the store, you 


sweep it up immediately?" Answer: "Yes, sir." That is your testi- 
mony? A. Right. 

Q. So that as reasonably prudent persons, you and your hus- 
pand keep that area clean of debris at alltimes? A. At all times. 


i 
* * * * | 


PLAINTIFF'S REQUESTED INSTRUCTION NO. 3 
The jury are instructed that the plaintiff was justified | in leav- 
ing the store when she had completed her purchases and you must 
determine whether the plaintiff in leaving the store used that degree 
of care and caution which an ordinary prudent person would have ex- 
ercised under the same or like circumstances which surrounded the 
plaintiff before and at the time of her accident, and that she was not 


required to exercise extraordinary care or diligence. 
PLAINTIFF'S REQUESTED INSTRUCTION NO. 5 
The jury are instructed that in determining whether the defend- 
ants Isaac Friedman and Anne Friedman exercised ordinary care and 
diligence in keeping their premises in a reasonably safe condition, you 
should consider the nature of the defendants' business, the manner in 
which it was conducted, the location of the outside vegetable stand and 
vegetable baskets in relation to the approach and exit; and whether 
vegetable debris is likely to collect upon the floor in the area adjacent 
to the vegetable stand and vegetable baskets. Under these circumstan- 
ces, you may consider whether it was the duty of the defendants in the 
exercise of ordinary care and diligence to take more than the usual 
precautions to keep the approaches and exits in a safe condition for 
the use of their customers and whether a higher degree of Care was 
required in keeping the area adjacent to the outside vegetable stand 
free from slippery debris than would be imposed upon one engaged in 
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a business from the nature of which such perils are not reasonably 
expected to result. 
PLAINTIFF'S REQUESTED INSTRUCTION NO. 7 
The jury are instructed that the defendants Isaac Friedman 
and Anne Friedman in using the outside of their store in connection 
with their grocery market business assumed the duty of using ordinary 
care and diligence in maintaining the area so used and the area im- 
mediately adjacent thereto in a reasonably safe condition for the safety 
of their customers and to keep that area clean from vegetable debris 
at all times and to guard against the creation of a dangerous condition. 
If you find that the defendants failed to exercise ordinary care and dili- 
gence then such failure constitutes negligence, and if you find such 
negligence was the proximate cause of plaintiff's injury, then your 
verdict should be for the plaintiffs. 
PLAINTIFF'S REQUESTED INSTRUCTION NO. 8 
The jury are instructed that the plaintiff Louise E. Foy in using 
the area outside of defendants' store adjacent to the vegetable stand 


for the purpose of entering and leaving the store of the defendants had 


a right to assume that such approaches and exits would be maintained 
by the defendants in a reasonably safe condition and she was not re- 
quired to be on the lookout for the presence of a slippery vegetable 
substance upon the floor. 


121 CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, in this case that 
you are called upon to decide, Louise E. Foy and James Foy have sued 
Isaac Friedman and Anne Friedman for damages for alleged personal 
injuries sustained by the plaintiff Louise E. Foy due to the alleged 
negligence of the defendants. 

The defendants have answered denying negligence and also 
alleging that the plaintiff Louise E. Foy was guilty of contributory 
negligence or that the injury which she sustained was due 


to her sole negligence. | 
* * * * 

123 I said a little while ago that the plaintiff alleges negligence by 
the defendants and that that negligence was the proximate cause of the 
124 injuries which she sustained. As to those charges, the burden 
of proof is on the plaintiff. The defendants, on the other hand, allege 
contributory negligence on thepart of Mrs. Foy and with respect tothe 


defense of contributory negligence, the burden of proof is on the de- 
fendants. | 

What do we mean by burden of proof? The party who asserts 
the affirmative of an issue must carry the burden of proving it. Such 
burden of proof is satisfied by a preponderance of the evidence which, 
however, is not necessarily determined by the greater number of wit- 
nesses testifying to a particular state of facts. It means that the tes- 
timony on behalf of the party carrying the burden must have greater 


weight in your estimation, having more convincing effect than that 
| 
| 
| 


opposed to it. 


* * * * 


125 Again I get back to the first question in this case, whieh deals 
with negligence. What do we mean by negligence as a matter of law? 
Negligence is the failure to exercise ordinary care, it is the doing of 
some act which a person of reasonable prudence would not do or the 
failure to do that which a person of reasonable prudence would do, if 
that person were actuated by those considerations which ordinarily 

influence everyday conduct. | 

Negligence is not an absolute term but a relative one. This 
means that in deciding whether there was negligence in this case, 
the conduct of a party must be considered in the light of all the sur- 
rounding circumstances which have been shown to you by the evidence. 
The reason for this rule is that we know that a reasonably pru- 
dent person will react differently to different circumstances. Those 
circumstances enter into and in a sense are a part of the conduct in 
126 question; an act that is negligent under one set of 
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circumstances, might not be so under another. Therefore, to arrive 
at a fair standard; we ask what conduct might reasonably have been 
expected of a person of ordinary prudence under the same circum- 
stances. Our answer to that question gives us a criterion by which to 
determine whether or not the evidence before you proves negligence. 

There is no presumption of negligence whatever arising from 
the mere happening of the accident in this case. You are not to infer 
from the mere fact that an accident happened that some party or any 
party to this action was negligent. On the contrary, the legal presump- 
tion is that reasonable care was exercised by both defendants. 

The burden of proof is upon the party charging negligence to 


overcome this presumption of due care by a preponderance of the evi- 


dence and to prove that the negligence, if established, was a proximate 


cause of the accident. 

Now, in this case the plaintiffs charge that Mrs. Foy was in- 
jured by slipping on a collard leaf which was on the pavement outside 
of the defendants" store, adjacent to the vegetable bin. The proprietor 
of a store, to which prospective customers are invited, is not an in- 
surer or guarantor of their safety while in the store or the entrances 
or exits thereto, ‘put owes to them merely the duty of exercising rea- 
sonable care to keep the store ina reasonably safe condition for their 
use. Therefore, in order for the plaintiffs to recover in this case, 

127 they must prove by a preponderance of the evidence that the 
collard leaf in question was placed or dropped upon the pavement or 
platform by the defendart s or one of their employees or overlooked by 
the employees, or that the defendants or one of their employees either 
had actual or constructive notice of the presence of the collard leaf 
on the pavement in time to have discovered its presence and to have 
taken precautions against it. 

By actual or constructive notice is meant that the defendants 
either knew of the existence of the collard leaf or that it had been on 
the pavement or platform for a sufficient length of time so that the 
defendants, in the exercise of reasonable care, should have known of 
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its presence in time to take action to guard against it. 

Dealing further with this question of the duty of the defendants, 
in using the outside of their store in connection with their grocery 
market business, they assumed the duty of using ordinary care and 
diligence in maintaining the area so used and the area imme diately 
adjacent thereto ina reasonably safe condition for the safety of their 

| 


customers. | 

If you find that the defendants failed to exercise ordinary care 
and diligence, then such failure constitutes negligence and if you find 
that such negligence was the proximate cause of plaintiff's injuries, 
then your verdict should be for the plaintiffs, unless you find that the 

128 plaintiff Louise E. Foy was guilty of contributory negligence 
as I shall now explain it to you. 

Contributory negligence is negligence on the part of the person 
injured which combining in some degree with the negligence of another 
helps in proximately causing the injury of which she complains. If 
you find that the plaintiff Louise E. Foy was guilty of such negligence, 
you should find for the defendants, because one who is guilty of con- 
tributory negligence may not recover from another for the injuries 
sustained. In other words, the plaintiff was required to exercise 
ordinary care for her own safety. If you find that the plaintiff did 
not exercise ordinary care for her own safety and that such failure 
on her part was a proximate cause of her injury, then you are in- 
structed that irrespective of any fault or lack of it on the part of the 
defendants, if you find any, there could be no recovery by the plain- 
tiffs and your verdict should be for the defendants. | 

Now, when I said a moment ago that the plaintiff Louise E. 

Foy was required to exercise ordinary care for her own safety , it 
was meant that she was required to exercise that degree of care that 
is exercised by a person of reasonable and ordinary meudence rather 
than that exercised by a person of extreme caution or exceptional 
skill. Mrs Foy was entitled, in leaving the store when she had com- 
pleted her purchases--and you must determine whether the plainti 
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129 in leaving the store used that degree of care and caution which 
an ordinary, prudent person would have exercised under the same or 
like circumstances which surrounded the plaintiff before and at the 
time of her accident--Mrs. Foy, in using the area outside of defend- 
ants’ store adjacent to the vegetable stand for the purpose of entering 
and leaving the store of the defendants, hada right to assume that 
such approaches and exits would be maintained by the defendants in 


a reasonably safe condition. 
* * 


[ Filed November 6, 1959] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 3rd day of November, 
1959, before the Court anda jury of good and lawful persons of this dis- 
trict, to wit: 
* * * * * 


who, after having been duly sworn to well and truly try the issues 
between Louise E. Foy, and James Foy, plaintiffs and Isaac Friedman 
and Anne Friedman, defendants and after this cause is heard and given 


to the jury in charge, they upon their oath say this 6th day of November, 
1959, that they find for the defendants against said plaintiff. 

WHEREFORE, it is adjudged that said plaintiffs take nothing by 
this action, that said defendants go hence without day, be for nothing 
held and recover of plaintiffs their costs of defense. 


Harry M. Hull, Clerk, 


By /s/ Karl Kindleberger 
Deputy Clerk 
By direction of 
Judge JOSEPH C. McGARRAGHY 


[ Filed November 14, 1959] 


PLAINTIFFS' 
MOTION FOR NEW TRIAL 


*. * 6 * 


[ Filed November 30, 1959] 
ORDER OVERRULING MOTION FOR NEW TRIAL 


* * * * * 


[ Filed Dec. 28, 1959] NOTICE OF APPEAL 
Notice is hereby given this 28th day of December, 1959, that 

Louise Foy and James Foy hereby appeal to the United States Court 

of Appeals for the District of Columbia from the judgment of this 

Court entered on the 30th day of November, 1959 in favor of defendants 


against said plaintiffs. 


/s/ I. Irwin Bolotin, 
Attorney for Plaintiffs 


Please serve: 
Justin Edgerton, Esquire 
Washington Building 
Washington, D. C. 
Attorney for defendants 


STATEMENT OF POINTS 

COME NOW the plaintiffs through their attorneys and submit the 
following as the only points upon which they will rely on an appeal: 

1. The Court erred in deleting from Plaintiff's Requested Instruc- 
tion No. 3 that portion of the Instruction which stated that plaintiff "was 
not required to exercise extraordinary care or diligence." 

2. The Court erred in denying Plaintiff's Requested Instruction 
No. 5. | 

3. The Court erred in striking from Plaintiff's Requested 


Instruction No. 7 that portion which stated the defendants were required 
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to keep the area outside of their store "clean from vegetable debris at 
all times and to guard against the creation of a dangerous condition." 

4, The Court erred in striking from Plaintiff's Requested 
Instruction No. 8 that portion which stated that plaintiff "was not 
required to be on the lookout for the presence of a slippery vegetable 
substance upon the floor." 

5. The Court'erred in failing to read to the jury that portion of 
the evidence requested by them concerning the time of the arrival of 
witness Turner to the scene of the accident. 

6. When counsel for plaintiffs inadvertently struck four names 
from the jury list instead of three names, the Court erred in permitting 
the clerk to elect which one of the four jurors so stricken should remain 
on the jury panel. The option to make this selection should have been 


given to counsel for plaintiffs. 


Respectfully submitted, 
/s/ I. Irwin Bolotin 


/s/ Philip J. Lesser 
917 15th Street, N.W. 
Washington 5, D.C. 


/s/ Morris Benson 
Washington Building 
Washington 5, D.C. 


Attorneys for Plaintiffs 


{ Certificate of Service] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * 


Washington, D. c 
November 4, 1959 


x * * * * 
MR. EDGERTON: No. 3, the last clause is a little bit disconcert- 
ing, I would say, to a lay jury: if it stopped at "the time of her accident," 
period, did not include the language in that she was not required to 


exercise extraordinary care. 

THE COURT: It seems to me I should charge on what she is 
required to use, rather than what she is not required to use. ! 

MR. EDGERTON: Yes, I think that is a little misleading and 
confusing to a layman to tell him that, because he wouldn't have any 
idea what that meant. 

MR. BOLOTIN: Except in this respect, it gives the jury a better 
qualification of what is meant by the ordinary prudent person, 

* * * * * 

THE COURT: * * * 

No. 3, I will grant but as modified, I will modify it by striking out 
the phrase commencing in the next to last line and that -- 

MR. BOLOTIN: May I ask this question, will that preclude me 
from arguing that she is not required to exercise care above an ordinary 


prudent person? 

THE COURT: Your arguing whether she exercised erdinany care; 
I think, as a matter of argument, you can argue anything you want to. 

MR. BOLOTIN: As long as I stay within the purport of ordinary 
care? 

THE COURT: That is right. 

* * * 

THE COURT: * * * 

What do you say to No. 5? 

MR. EDGERTON: I object to that. 
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THE COURT: Yes, I will deny No. 5 

MR. BOLOTIN: We have an exception to that, Your Honor? 

THE COURT: Yes. 

* * 

THE COURT: * * * 

We haven't finished with these prayers. You have got No. 7. What 
do you say to No. 7? 

MR. BOLOTIN: That came out of the old Dwyer case, I didn't 

get it out of the red book. 

MR. EDGERTON: The objection I would have to that is: they are 
required to keep it in a reasonably safe condition for the protection of 
customers, o.k. But then to tell a man to keep that area clean from 
vegetable debris at all times and to guard against the creation of a 
dangerous condition, is in effect telling the jury if there was vegetable 
debris there, it was a dangerous condition. I don't think that is correct, 
I think the jury has got to decide. 

THE COURT: I am going to modify that by striking out the last 
phrase after the word "customers" in the first sentence, strike out that 
until the word condition.” 

MR. EDGERTON: Yes, I think that would cure that. 

MR. BENSON: Keep the area clear from debris at all times to 
guard against a dangerous condition, that part is coming out? 

MR. BOLOTIN: Isn't that the law? 

THE COURT: I don't think it is. 

MR. EDGERTON: Idon'tthink it is the law to tell them that is 


the law, that is for them to find for themselves. 

THE COURT: I think the first part is all right. 

MR, EDGERTON: I think the accepted wording is for the safety 
of the customers, safety rather than protection. 

MR. BENSON: It doesn't make any difference, safety or protec- 
tion satisfies us either way. 


THE COURT: Very well. 
MR. BOLOTIN: Is Your Honor going to change that to safety of 
the customers? | 
THE COURT: Yes. 
MR. BENSON: I have no objection to that. 
THE COURT: What do you say to No. 8? | 
MR, EDGERTON: Well, now, there again I would say oe last 
clause is -- I suppose she had the right to assume that he would main- 
tain in a reasonably safe condition because that was his duty, but to tell 
the jury she was not required to be on the lookout, I don't think that is 
the law. I think she is always at all times under the duty herself to safe- 
guard her own safety. She can't blindly walk through a store in disregard 
of her own safety, that would be the effect of that language. I would think 
that down through "in a reasonably safe condition” in the next to last 


line -- 
THE COURT: Iam going to strike the last phrase "and she was 
not required" and as modified, will grant it. 
MR. BOLOTIN: And we have an exception to that? 
THE COURT: Oh, yes, you have an exception. 
MR, BOLOTIN: I thought this case I mentioned the other day in 
chambers, 19 Appeals, was even stronger than our prayer on the 


responsibility of a market owner to keep the place free and clear. I 


thought I had this some place. 
| 


* * * * * | 
| 


MR. EDGERTON: There is one additional element that I thought 
perhaps this jury should be told, Your Honor. This is Judge Holtzoff's 
opinion in this court in this Preston case, the Court of Appeals decision, 
he makes such a succinct statement of what I understand the law to be 
with respect to the obligation of the store keeper to move debris or 
material that may have been dropped by other customers. | 

THE COURT: What does he say? 

MR. EDGERTON: This is a very succinct statement: 
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MR. BOLOTIN: That is my Preston case. 

MR. EDGERTON: "It is the duty to use reasonable care in keeping 
the aisles of the store free from foreign substances on which a person 
might slip and fall. If one of the employees causes such matter to be 
dropped or left on the floor and a customer is injured, the storekeeper 
is liable." That was your question. 

MR. BOLOTIN: That was the issue, whether the employee dropped 
it or left it there. 

MR. EDGERTON: Likewise, if it was shown to have been on the 

floor a sufficient length of time to constitute constructive notice, 
the store keeper is liable, since he is under a duty to remove such 
material within a reasonable time after it finds its way to the floor, 
irrespective of its source. On the other hand, the store keeper is not 
liable if a piece of debris is dropped by a third person and does not 
remain long enough to charge him with notice. I think that is an accurate 
and succinct statement. 

MR. BOLOTIN: The last part, the Court of Appeals said wasn't 
applicable because there was no testimony that a third person may have 


dropped it, but the first portion Mr. Edgerton read is correct; if they 


didn't have actual notice and were depending on constructive notice, then 
it has to have been there long enough for them to have had notice. 

In this case, Eddie Clayborne says it was out there all the time, 
so they had actual notice, I would say. The citation is correct, if they 
don't have actual notice, it must have been there long enough to have 
constructive notice. 

THE COURT: What are you asking me to do? 

MR. EDGERTON: What I am specifically asking Your Honor is to 
charge the jury in accordance with this principle of law. I have not 
prepared a prayer on that subject, I will be glad to do it this evening 
and have it tomorrow morning. 

THE COURT: What is the citation? 

MR. EDGERTON: 163 F.Supp. 749, it is Judge Holtzoff's opinion 


in this court. 
THE COURT: 749? 
MR. EDGERTON: Yes, sir, this is at 751, Preston v. Safeway 
Stores. As Mr. Bolotin said, this case did go up on appeal. 
MR. BOLOTIN: The Court of Appeals rejected part of that charge. 
MR. EDGERTON: They affirmed the holding, though. ! 
MR. BOLOTIN: But the jury could infer that the employee dropped 


it, but they wouldn't go as far as to say there were any facts upon which 


a jury could infer a customer dropped it. | 
MR. EDGERTON: That is right, the issue was whether or not 


| 
MR. BOLOTIN: If there is any question about our agreeing to the 
statement Mr. Edgerton mentioned, I think it is the law that the Court 


could tell the jury this: assuming that the store keeper did not have 


this employee, in sweeping it up, had swept negligently. 


actual notice by themselves or their employees and were depending on 
constructive notice, then the debris must have been out there long enough 
for them to have acquired constructive notice. Then we go back to a 
prayer of ours that you denied, the nature of the business and all that 


enters into it, so go back to that prayer. 
MR. EDGERTON: Some things in your prayer were al eae but 
some other things weren't. 
THE COURT: I will undertake to cover the subject. 
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COUNTER STATEMENT OF THE CASE 


For the proper disposition of the questions raised by this appeal, 
the statement of the case of the appellants (Appellants' Brief 2-5) is 
substantially correct and sufficient with the following additions: 
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Mrs. Foy, the plaintiff, had been a customer of the store in question 
for eleven years during which time there had always been a vegetable bin 
located outside the door on the E Street side (J.A. 11). On the date in 
question she testified that as she entered the store she noticed a litter 
of vegetables on the platform at the base of the bin (J.A. 12). When she 
left the store she did not notice any debris or leaves on the pavement of 
the platform at that time; she did not look to see whether any were there; 
and did not look at the platform at all (J.A. 12-13). After she had fallen 
she did not mention to anybody anything about a collard leaf (J.A. 13). 


Mrs. Friedman, one of the defendants, denied that there were any 
baskets stacked below the vegetable bin on the date in question (Tr. 102). 
Mrs. Friedman further testified that the platform adjacent to the bin was 
clean and free of debris of any kind (J.A. 22). 


At the conclusion of Judge McGarraghy's charge to the jury, plain- 


tiffs' counsel made no objection or suggestions with regard thereto (Tr. 
133). 


SUMMARY OF ARGUMENT 


The only questions involved in this appeal relate to the correctness 
of the rulings of the Trial Court with respect to four requested instruc- 
tions submitted by the plaintiffs. 


Two of these instructions related to the duty of care owed by the 
defendants to customers of the store. The Trial Court was clearly 
correct in denying Requested Instruction No. 5 which would have told 
the jury that the degree of care owed by a storekeeper to his customers 
was a higher degree of care than has been recognized by any adjudicated 
case in the District of Columbia. It is well settled by repeated decisions 
of this Court that a storekeeper owes only a duty to maintain his premises 
in a reasonably safe condition by the exercise of ordinary care and pru- 
dence and that he is not an insurer of the safety of the customers on his 
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premises. There is no recognized duty to exercise "a higher degree of 
care" as stated in the instruction in question. Requested Instruction 
No. 7 was amended by deletion of language which would have only con- 
fused the jury as to the duty of care owed. The issue of the negligence 
of the defendants and the nature of the duty owed the female plaintiff 


under the circumstances of this case were fully and correctly explained 
| 


to the jury in the general charge. 


The other two instructions, both of which the Court amended by the 
deletion of objectionable language, related to the issue of contributory 
negligence on the part of the female plaintiff. The deleted language 
incorrectly stated the law and would have led the jury to believe that 
the plaintiff had a lesser duty to exercise ordinary care for her own 
safety than the law recognizes. 


The Trial Court's general charge to the jury, fully, fairly and 
completely covered all of the legal issues involved in this case, includ- 


ing the full subject matter of the submitted instructions in question. No 


objection was made to the charge by counsel for the plaintiffs. No pos- 

sible prejudice, accordingly, has resulted from the rulings complained 
i 

of which would warrant this Court disturbing the verdict of the jury, 

reached, as it was, upon full and careful instructions on all issues 

involved. 


ARGUMENT 


The only questions presented by this appeal relate to the denial of 
one instruction offered by counsel for the plaintiffs below and the amend- 
ment of three other instructions offered, and the questions thus raised 
may be logically divided into two parts, the first relating to Requested 
Instruction No. 5 and the amendment of No. 7, both relating to the duty 
of care owed by the defendants, and the second with respect to the dele- 
tion of certain language from Requested Instructions Nos.3 and 8 relating 
to the possible contributory negligence of the female plaintiff. For the 
purposes of this argument the questions will be grouped and argued 
accordingly. 


I 


THE TRIAL COURT PROPERLY DENIED PLAINTIFFS' 
REQUESTED INSTRUCTION NO. 5 AND AMENDED REQUEST- 
ED INSTRUCTION NO. 7, BOTH RELATING TO THE DEGREE 
OF CARE OWED BY DEFENDANTS, AND CORRECTLY STATED 
THE PRINCIPLES OF LAW GOVERNING THIS ISSUE IN THE 
GENERAL CHARGE. 


1. Requested Instruction No. 5 as to a "higher degree 
of care" does not correctly state the law and was 


properly refused. 


Plaintiffs submitted a requested instruction, No. 5 (J.A. 25-6), 
with respect to the duty owed by defendants to customers of the store. 
While, undoubtedly, a part of this instruction correctly stated the law, 


it included the following objectionable language: 


"* * * Under these circumstances, you may consider whether 
it was the duty of the defendants in the exercise of ordinary 
care and diligence to take more than the usual precautions 
to keep the approaches and exits in a safe condition for the 
use of their customers and whether a higher degree of care 
was required in keeping the area adjacent to the outside 
vegetable stand free from slippery debris than would be 
imposed upon one engaged in a business from the nature of 
which such perils are not reasonably expected to result." 
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There is nothing in any of the adjudicated cases that counsel has 
been able to locate, certainly none in this jurisdiction, which suggests 
that there may be degrees of care owed by a storekeeper to his customers. 
It is submitted that the law of this jurisdiction is well settled that the 
storekeeper owes only the duty to exercise ordinary and reasonable care 


to maintain his premises in a reasonably safe condition and is not an 
insurer of the safety of the customer upon his premises. | 


Brodsky v. Safeway Stores, 1945, 80 U.S. App. D.C. 301, 
152 F.2d 677; ! 


F. W. Woolworth Co. v. Williams, 1930, 59 App. D.C. 3 
41 F.2d 970; 


Safeway Stores, Inc. v. Preston, 1959, __U.S. App. D.C. 
, 269 F.2d 781. | 


The above quoted language from the instruction submitted would 
have required the Court to instruct the jury that "a higher degree of 
care was required". This language would either have only tended to 
confuse the jury in its conception of the principles of law, or, worse, 


would have implied an incorrect inference as to the duty of care owed. 


The cases cited by appellants do not support the rein that 
any different degree of care is owed by the proprietor of a self-service 
store but only suggest that "ordinary care" may be modified or governed 
by the type of business, activity or circum stances, This aspect of the 
situation in the present case was explained to the jury in Judge McGar- 
raghy's general charge as hereinafter discussed. 


Plaintiffs were not entitled to an instruction that defendants owed 
any duty to the female plaintiff other than the exercise of “ordinary care" 


and were clearly not entitled to the instruction submitted. ! 


No error was committed in refusing Plaintiff's Requested Instruc- 
tion No. 5. ! 


Requested Instruction No. 7 was properly amended 
by striking therefrom language placing improper 
emphasis on the nature of the duty owed by defend- 
ants. ; 
For the reasons already discussed, Judge McGarraghy properly 
deleted the following language from Plaintiffs’ Requested Instruction 
No. 7: 


"%* * * and to keep that area clean from vegetable debris 

at all times and to guard against the creation of a dangerous 

condition." 
This language would have only confused the jury and, moreover, is an 
incorrect statement of the law for the reasons heretofore discussed. If 
the deleted language had been used the jury in effect would have been 
told that if vegetable debris was actually present on the platform that 
this would have been negligence as a matter of law and likewise a 
dangerous condition as a matter of law. These were questions of fact 
which the jury had to decide and these questions were properly submitted 
to the jury in the general charge, as hereinafter discussed. 


3. The Court's general charge correctly informed 
the jury on these points. 


In dealing with the issue of the alleged negligence of the defendants 
and the duty of care owed to customers of the store, Judge McGarraghy 
carefully and correctly charged the jury (J.A. 28-29): 


"Now, in'this case the plaintiffs charge that Mrs. Foy 
was injured by slipping on a collard leaf which was on the 
pavement outside of the defendants’ store, adjacent to the 
vegetable bin. The proprietor of a store, to which pros- 
pective customers are invited, is not an insurer or guarantor 
of their safety while in the store or the entrances or exits 
thereto, but owes to them merely the duty of exercising 
reasonable care to keep the store in a reasonably safe con- 
dition for their use. Therefore, in order for the plaintiffs 
to recover in this case, they must prove by a preponderance 
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of the evidence that the collard leaf in question was 
placed or dropped upon the pavement or platform by 
the defendants or one of their employees or overlooked 
by the employees, or that the defendants or one of their 
employees either had actual or constructive notice of the 
presence of the collard leaf on the pavement in time tq 
have discovered its presence and to have taken precau- 
tions against it. 


"By actual or constructive notice is meant that the 
defendants either knew of the existence of the collard 
leaf or that it had been on the pavement or platform 
for a sufficient length of time so that the defendants, in 
the exercise of reasonable care, should have known of 


its presence in time to take action to guard against it. 


"Dealing further with this question of the duty of 
the defendants, in using the outside of their store in 
connection with their grocery market business, they 
assumed the duty of using ordinary care and diligence 
in maintaining the area so used and the area immediately 
adjacent thereto in a reasonably safe condition for the, 
safety of their customers. | 


"If you find that the defendants failed to exercise | 
ordinary care and diligence, then such failure constitutes 
negligence and if you find that such negligence was the 
proximate cause of plaintiff's injuries, then your verdict 
should be for the plaintiffs, unless you find that the plain- 
tiff Louise E. Foy was guilty of contributory negligence 
as I shall now explain it to you." 


This is a clear and correct statement of the law and adequately 
covered all of the ground intended to be included in the Plaintiffs’ 


Requested Instructions Nos. 5 and 7. 


I 


THE TRIAL COURT PROPERLY AMENDED TWO INSTRUC- 
TIONS OFFERED BY PLAINTIFFS (NOS. 3 AND 8) WITH 
RESPECT TO THE ISSUE OF THE FEMALE PLAINTIFF'S 
POSSIBLE CONTRIBUTORY NEGLIGENCE, AND CORRECTLY 
INFORMED THE JURY ON THIS ISSUE IN THE GENERAL 
CHARGE. 


Counsel for plaintiffs submitted two requested instructions on the 
issue of Mrs. Foy's possible contributory negligence. No. 3 (J.A. 25) 
contained the following language: 


"%* * %* and that she was not required to exercise extra- 
ordinary care or diligence.” 


No. 8 (J.A. 26) contained the language: 
_'!* %& %* and she was not required to be on the lookout for 


the presence of a slippery vegetable substance upon the 
floor." 


The quoted language was stricken by Judge McGarraghy from 
both instructions, and as thus amended, the instructions were granted. 


The deletion of this language was entirely proper and consistent 
with the well established law of this jurisdiction. Appellants’ contention 
to the contrary, it is submitted, is disposed of by the decision of this 
Court in Lippman v. Williams, 1945, 79 U.S. App. D.C, 334, 147 F.2d 150. 
In that case, as here, the District Court had rejected three instructions 
on the issues of contributory negligence. This Court, per curiam, stated: 


"The first of these would have told the jury that appel- 
lant, when she arose from the chair to leave the store, was 
under no obligation 'to look at her feet to ascertain whether 
or not an obstruction was there.' The instruction does not 
state the law correctly and was properly refused. The duty 
of exercising reasonable care in the case of a shopkeeper 
and his customer is reciprocal. As to the former, the duty 
is to exercise ordinary care to maintain the premises in 
reasonably safe condition for customers having occasion 
to use them, and, correspondingly, the customer in the use 
of the premises owes the duty of exercising ordinary care 
for his own safety. 
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"The second instruction asked for would have told _ 
the jury that appellant 'had a right to rely upon the aisle 
or passageway being free from obstruction and safe for 
pedestrians lawfully there.’ Assuming for the purposés 
of this case that the open wall-drawer was an obstruction 
in the 'aisle or passageway,’ which does not necessarily 
follow, the instruction contained only a partial statement 
of the rule, in that it ignored the duty of appellant to | 
exercise ordinary care for her own protection. Appellee 
was under no legal duty to prevent a careless person from 
injuring himself." 


To have told the jury that Mrs. Foy had no duty to be on the ‘lookout for 


possible debris or refuse, or that she was not required to use extra- 


ordinary care, as requested in the submitted instructions, would have 
only been misleading to the jury and an incorrect statement of the law, 
because as the Lippman case points out she at all times had the 
affirmative duty of exercising ordinary care for her own safety. 


Judge McGarraghy's charge on this issue is clear and correct 
for he told the jury (J.A. 29-30): | 


| 

"Contributory negligence is negligence on the part of 
the person injured which combining in some degree with 
the negligence of another helps in proximately causing the 
injury of which she complains. If you find that the plaintiff 
Louise E. Foy was guilty of such negligence, you should 
find for the defendants, because one who is guilty of con- 
tributory negligence may not recover from another for the 
injuries sustained. In other words, the plaintiff was required 
to exercise ordinary care for her own safety. If you find that 
the plaintiff did not exercise ordinary care for her own safety 
and that such failure on her part was a proximate cause of 
her injury, then you are instructed that irrespective of any 
fault or lack of it on the part of the defendants, if you) find 
any, there could be no recovery by the plaintiffs and your 
verdict should be for the defendants. 


"Now, when I said a moment ago that the plaintiff Louise 
E. Foy was required to exercise ordinary care for her own 
safety, it was meant that she was required to exercise that 
degree of care that is exercised by a person of reasonable 


and ordinary prudence rather than that exercised by a per- 
son of extreme caution or exceptional skill. Mrs. Foy was 
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entitled, in leaving the store when she had completed her 
purchases--and you must determine whether the plaintiff 
in leaving the store used that degree of care and caution 
which an ordinary, prudent person would have exercised 
under the same or like circumstances which surrounded 
the plaintiff before and at the time of her accident--Mrs. 
Foy, in using the area outside of defendants’ store adja- 
cent to the vegetable stand for the purpose of entering and 
leaving the store of the defendants, had a right to assume 
that such approaches and exits would be maintained by the 
defendants in a reasonably safe condition." 


There is no error here of which appellants can now complain. 


It 


NO POSSIBLE PREJUDICE TO PLAINTIFFS COULD HAVE 

RESULTED FROM THE RULINGS ON REQUESTED INSTRUC- 

TIONS BECAUSE THE TRIAL COURT CORRECTLY INSTRUCT- 

ED THE JURY ON ALL MATTERS OF LAW INVOLVED AND 

NO OBJECTION THERETO WAS NOTED BY COUNSEL FOR 

PLAINTIFFS. 

As appears from what has already been said in the preceeding 
two sections of this argument and the portions of Judge McGarraghy's 
general charge therein quoted, the jury received clear and correct 
explanation of all of the principles involved in the determination of 
the issues of this case. All material parts of the charge appear in 


the Joint Appendix (J.A. 26-30). 


No objection or suggestions regarding the charge was made by 
plaintiffs’ counsel at the conclusion thereof (Tr. 133). Appellants, 
accordingly, may not now complain that the general charge did not 
correctly state the applicable provisions of law involved. Rule 51, 
Federal Rules of Civil Procedure; Palmer v. Hoffman, 318 U.S. 109, 
87 L. Ed. 645, 63 S.Ct. 447. 


Moreover, it is well settled that: 
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"A party has no vested interest in any particular form of 
instruction. This is true, even though the proffered 
prayer may be unobjectionable in itself, standing alone 
as a statement of law. What the language of the instruc- 
tions shall be is for the trial judge to determine. If, on 
examination of the entire charge, it appears that the jury 
has been fairly and adequately instructed, the require- 

ments of the law are satisfied." | 


Cohen v. Evening Star Newspaper Company, 1940, | 
72 App. D.C. 258, 113 F.2d 523. | 


CONCLUSION 


It is abundantly clear that the Trial Court was correct in its 


rulings on the Requested Instructions offered by the plaintiffs. No. 5 
was properly denied as an incorrect and misleading statement of the 
law. No. 7 was properly amended by striking out language which unduly 
emphasized certain aspects of defendants’ claimed duty of care, which 
could have only misled and confused the jury. Nos. 3 and 8 were properly 
amended by the deletion of language which would have incorrectly stated 
the female plaintiff's duty to exercise due care for her own safety. As 
submitted, these instructions were incorrect statements of the law. 
Moreover, all of these legal issues, which were the subject of the rul- 
ings complained of, were correctly and clearly explained to the jury 

in the general charge. Not only was no objection made to the general 
charge, but no possible prejudice could have resulted to the plaintiffs 
because the case was submitted to the jury upon clear and correct 


instructions upon all of the law applicable to this case. 


It is submitted that the verdict of the jury should not be disturbed 
and the judgment for the defendants below should be affirmed. 


Respectfully submitted, 


Of Counsel: CHARLES E,. PLEDGER, JR. 
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